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Legislative Changes Needed to 3% Qualified Mortgage Rule
Summary

A definitional error that occurred while formulating the Qualified Mortgage definitions
of the Wall Street Reform and Consumer Protection Act of 2009 (H.R. 4173) remains
unaddressed and is in urgent need of correction. This error has caused unintended con-
sequences for low- and moderate-income consumers by distorting the mortgage market
delivery system targeted toward them and should be corrected immediately. Doing so
will better serve consumers and serve as a key step in the restoration of healthy market
competition that has been absent following enactment of H.R. 4173 into law.

Importantly, the 3% QM Rule definitional error creates a disparate impact on low- and
moderate-income borrowers, placing them in higher rate loans than they could other-
wise qualify. Specifically, this provision negatively impacts loans in the $100,000 to
$200,000 range because brokered mortgages must count excessive numbers of mort-
gage loan related items within the 3% cap.

The Qualified Mortgage three-percent points and fee cap was not intended to include
creditor payments to mortgage brokerage entities, provided such payments are already
included in the rate offered by and set by the creditor. Doing so only harms the prospec-
tive borrower.

CFPB Acknowledgment of Problem

The CFPB pointed out this inequity in a release published in the Federal Register June
12, 2013, (78 FR 35429), when it utilized it's Congressionally granted power to exclude
payments from the QM points and fee cap from a lender to their employees. The CFPB
pointed out that a similar result should occur for payments from lenders to a brokerage
companies and their loan originator employees since such fees are already reflected in
the mortgage rate and are being counted twice. The CFPB discussion in part highlighted
the following;:

“The final rule excludes from points and fees loan originator compensation paid
by a consumer to a mortgage broker when that payment has already been
counted toward the points and fees thresholds as part of the finance charge un-
der § 1026.32(b)(1)(1). The final rule also excludes from points and fees compen-
sation paid by a mortgage broker to an employee of the mortgage broker be-
cause that compensation is already included in points and fees as loan origina-
tor compensation paid by the consumer or the creditor to the mortgage broker.”
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Current Law Harms Consumers

This definitional anomaly, and the subsequent rules issued by the CFPB, create a dis-
parate impact on low-loan amount borrowers. This unintended consequence occurs
where these specific borrowers are forced to obtain higher-priced loans than otherwise
could be acquired in the market because of a lack of natural competition.

Mortgage brokers operate in inner city areas where many banks do not have bricks-and-
mortar buildings. Currently the rules make such business operations even more unfea-
sible. In many cases a mortgage broker is the only source of expertise on mortgage lend-
ing available to these consumers. Pricing their services out of the reach of lower and
moderate income consumers only makes the home buying experience more difficult for
these communities.

Making this Correction Will Benefit Consumers

On February 15, 2013, the CFPB published in the Federal Register Loan Originator
Compensation Rule. This rule sets loan originator compensation at a set percentage of
the loan amount and is set by contract and cannot he increased or decreased.

Because of this loan originator compensation limitation, making the legislative change
to the 3% cap will not permit mortgage loan originators to over-charge borrowers; it will

permit them to operate and compete in the $100,000 to $200,000 mortgage loan mar-
ket.

Consumers will greatly benefit from the removal of creditor payments to mortgage bro-
ker companies from the 3% Qualified Mortgage cap.
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